Hofstra Labor & Employment Law Journal
Volume 38

Issue 2

Article 6

3-1-2021

Wall Street's Enormous Net: How Scaling Back Statutory
Disqualifications Would Better Harmonize Statutes and Practices
with the Times
Kelly Breslauer
Maurice A. Deane School of Law at Hofstra University

Follow this and additional works at: https://scholarlycommons.law.hofstra.edu/hlelj
Part of the Labor and Employment Law Commons

Recommended Citation
Breslauer, Kelly (2021) "Wall Street's Enormous Net: How Scaling Back Statutory Disqualifications Would
Better Harmonize Statutes and Practices with the Times," Hofstra Labor & Employment Law Journal: Vol.
38: Iss. 2, Article 6.
Available at: https://scholarlycommons.law.hofstra.edu/hlelj/vol38/iss2/6

This document is brought to you for free and open access by Scholarly Commons at Hofstra Law. It has been
accepted for inclusion in Hofstra Labor & Employment Law Journal by an authorized administrator of Scholarly
Commons at Hofstra Law. For more information, please contact lawlas@hofstra.edu.

Breslauer: Wall Street's Enormous Net: How Scaling Back Statutory Disqualifi

WALL STREET'S ENORMOUS NET: HOW
SCALING BACK STATUTORY
DISQUALIFICATIONS WOULD BETTER
HARMONIZE STATUTES AND PRACTICES WITH
THE TIMES
INTRODUCTION: A SOCIETY FAVORING PRISON

A. Unemployable Felons in the Land of Mass Incarceration
The United States has the highest prison incarceration rate of any
country in the world.1 While the United States makes up less than five
percent of the world's population, it consists of twenty-five percent of the
world's prison population. 2 These numbers are staggering and have
shocking implications. 3 Specifically, the National Association for the
Advancement of Colored People (hereinafter "NAACP") reports that "one
out of every 37 adults," or seven percent of the adult population, is under
some form of correctional supervision. 4 According to a report from the
Federal Bureau of Investigation, 73.5 million people had a criminal record
as of 20175 and anyone arrested for a felony is considered to have such a
record. 6 As a result, many adults have the stigma of a criminal record
attached to their application when seeking employment. 7 Another study
conducted shows that "formerly incarcerated people are unemployed at a
1. See United States Still Has Highest Incarceration Rate in the World, EQUAL JUSTICE
INITIATIVE (Apr. 26, 2019), https:/eji.org/news/united-states-still-has-highest-incarceration-rateworld/.
2. Criminal Justice Fact Sheet, NAACP, http://naacp.org/criminal-justice-fact-sheet/ (last

visited Nov. 3, 2019).
3. See generally id. (displaying the long-term effects of incarceration).
4. Id.
5. Dan Clark, How Many U.S. Adults Have a Criminal Record? Depends on How You Define
it, POLITIFACT (Aug. 18, 2007), https://www.politifact.com/new-york/statements/2017/aug/18
/andrew-cuomo/yes-one-three-us-adults-have-criminal-record/ (defining criminal record as anyone
who has been arrested for a felony, regardless of whether the arrest resulted in a conviction). When
conducting research, it is important to understand how "criminal record" is being defined as it is often
ambiguous. Id.

6.
7.

Id.
See id
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rate of over 27%-higher than the total U.S. unemployment rate during
any historical period, including the Great Depression." 8 Formerly
incarcerated individuals face incredible barriers upon their release from
incarceration and often are unable to obtain employment. 9 These barriers
create a counterproductive system which leads to poverty and often
recidivism in order to make ends meet.1 0
Recently, there has been a strong effort to end the stigma against
formerly incarcerated people through legislation." The goal of the new
legislation is to provide opportunities to individuals and reduce the risk of
recidivism by requiring employers to give previously incarcerated
applicants an equal opportunity at employment. 12 Research has shown a
high correlation between post-release employment and recidivism.1 3 In
fact, a recently conducted study found a high unemployment rate among
offenders within the first year of release, supports this notion. 14
Specifically, "38.2 percent of 3,469 nonviolent offenders had never been
employed after release from prison" and the recidivism rate for those
offenders was 48.6%.15 No-hiring policies of persons with a criminal
conviction have a disparate impact on individuals and these policies
ultimately lead to recidivism and re-incarceration. 16 Even among those
who were able to obtain employment, the jobs secured are the most
insecure and lowest-paying positions, often putting individuals well
below the poverty line.17
B. Wall Street Contributes to Mass Incarceration
While this is a nationwide issue, Wall Street contributes to these
statistics through its current policy of deeming an individual statutorily
8.

Lucius Coulette & Daniel Kopf, Out of Prison and Out of Work: Unemployment Among

FormerlyIncarceratedPeople, PRISON POLICY INITIATIVE (July 2018), https://www.prisonpolicy.org
/reports/outofwork.html.
9. Id.
10. Id.
11. About The First Step Act, FIRSTSTEPACT, https://www.firststepact.org/about (last visited
Nov. 3, 2019). One example is the recently enacted First Step Act which states one of its purposes is
to "ensure people are prepared to come home from prison job-ready and have major incentives to
purpose the life-changing classes that will help them succeed on the outside." Id.

12. Id.
13. John M. Nally et al., Post-ReleaseRecidivism and Employment Among Different Types of
Released Offenders: A 5-Year Follow-up Study in the UnitedStates, 9 INT'L J. CRIM. JUST. SCI. 16,
16 (2014).
14. Id.
15. Id. at 22.
16. Id. at 18-19.
17.

See Couloute & Kopf, supra note 8.
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disqualified1 8 and therefore unemployable if convicted of any felony or
certain misdemeanors within the last ten years. 19 If an individual were to
commit a crime, regardless of whether it is job related, the securities
industry deems them unemployable. 20 Two individuals, X and Y, found
themselves in this unfavorable position when they both were convicted of
driving under the influence.21 Per the statute, they were both deemed
statutorily disqualified and needed to apply with a sponsor firm to be
readmitted. 22 X however was allowed to be employed by the sponsoring
firm, while Y was not, which was largely due to the fact Y's conviction at
issue was too recent in the eyes of The Financial Industry Regulatory
Agency (hereinafter "FINRA") and at the time he applied, his probation
period was not over. 2 3 However, driving under the influence does not
pertain to these individuals' abilities to act as securities representatives
and highlights the overreach as well as the subjectivity of the policy. 24
The reference to Y's lack of judgment as a reason for denying his
application, while X demonstrated the same lack of judgment when he
also drove under the influence twice is concerning and highlights the
subjectivity. 25 With the current conviction rate, many individuals can
forget about working on Wall Street.
Not only is this policy contributing to the unemployment rates of
those formerly incarcerated, but it is also in direct conflict with state law.26
While state legislation, particularly "ban-the-box," 2 7 may not be the best

18. See STATUTORY DISQUALIFICATION REVIEW PROCESS, Audit No. 363, U.S. SEC. & EXCH.
Statutorily
COMM'N (2003), https://www.sec.gov/oig/reportspubs/aboutoigaudit363finhtm.html.

disqualified is defined as a:
[p]erson is enjoined temporarily or permanently from violating the securities laws by a
court of competent jurisdiction; is barred or suspended from association with a brokerdealer by the Commission, the Commodities Futures Trading Commission, a selfregulatory organization (SRO) or foreign equivalent; or has been convicted of any felony
or certain misdemeanors within the last ten years.

Id.
19. See Securities Exchange Act of 1934, 15 U.S.C.
Act of 1934, 15 U.S.C. § 78o(b)(4) (2018).
20. 15 U.S.C. § 78o(b)(4).
21. See discussion infra Section IH.C.
22.
23.
24.
25.

See discussion
See discussion
See discussion
See discussion

§ 78c(a)(39)

(2018); Securities Exchange

infra Section M.C.
infra Section I.C.
infra Section IILC.
infra Section I.C.

26. See N.Y. EXEC. LAW § 296(15) (McKinney 2021).
27. Michelle Natividad Rodriguez & Beth Avery, Ban the Box: U.S. Cities, Counties, and
States Adopt Fair-ChancePolicies to Advance Employment Opportunities for People with Past
Convictions, NAT'L EMP'T LAW PROJECT 1 (Feb. 2017), https://perma.cc/PX65-HLHJ. Ban-the-box

removes the box on applications and reduces the possibility that an employer will discriminate based
on the formerly incarcerated history. Id.
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fit for Wall Street, there are other solutions to harmonize federal
regulation and state law. Specifically, FINRA's adoption of a middle
ground approach taken by Pennsylvania and South Carolina, only
considering convictions that are substantially related to the employment
for which applied, should be the standard applied and the best way to
harmonize the laws. 28
This note will first discuss the background and development of the
Securities Acts. 29 Then, it will highlight the inconsistency between the
text of the Securities Acts and the application and enforcement by
FINRA. 30 Next, it will discuss the tension between state and federal law,
as well as differences amongst the states. 3 1 Finally, it will provide a
solution of amending the statute to be particularized to crimes of
dishonesty and not all felonies and certain misdemeanors. 32 This will
ensure the drafters' and FINRA's goal of protecting the American investor
is still achieved. 33
I. BACKGROUND: THE CAUSE FOR ALARM ON WALL STREET
A. The "Banksters"34 of Wall Street
Before the stock market crash of 1929 (hereinafter "The Crash"),
investment banks and bankers had little regulation and often used this to
their personal advantage by abusing society's trust in the established
system of Wall Street. 35 This changed after the stock market crashed in
1929, which left many middle class American investors with worthless
pieces of paper, more commonly known as securities. 36 The Crash
infra Section
infra Section
infra Section
infra Section

IIlE.
HA-B.
I.
III.D-E.

28.
29.
30.
31.

See discussion
See discussion
See discussion
See discussion

32.

See discussion infra Section IV.

33.

See discussion infra Section IV.

34. See Subcommittee on Senate Resolutions 84 and 239 (The Pecora Commission), Notable
Senate Investigations, U.S. SENATE HISTORICAL OFFICE 2, https://www.senate.gov/about/resources

/pdf/pecora-investigation-citations.pdf (last visited Apr. 17, 2021).
35. See Elisabeth Keller & Gregory Gehlmann, Introductory Comment: A Historical
Introduction to the Securities Act of 1933 and the Securities Exchange Act of 1934, 49 OHIO ST. L.J.
329, 329 (1988).
36. See id at 329, 337; see also Will Kenton, Security, INVESTOPEDIA, https://
www.investopedia.com/terms/s/security.asp (last updated Mar. 20, 2021) (defining a security as
a "[F]ungible, negotiable financial instrument that holds some type of monetary value. It represents

an ownership position in a publicly-traded corporation via stock; a creditor relationship with a
governmental body or a corporation represented by owning that entity's bond; or rights to ownership
as represented by an option.").
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ultimately led to a depression 37 and staggering unemployment numbers. 38
Franklin D. Roosevelt's first presidential campaign occurred in the midst
of the Great Depression, and one of his main campaign platforms was to
hold Wall Street accountable for The Crash and the depression. 39
Therefore, after his election he honored this promise and an investigation
was conducted by the Committee on Banking and Currency which
revealed shocking corruption on Wall Street. 4 0 Frank Pecora 4 1 and his
team investigated this corruption and found repeated misconduct by
bankers, which was mostly a result of a lack of rules and regulations
bankers and corporations had to follow. 42 Congress responded to this
corruption with the Securities Act of 1933 (hereinafter "Securities Act")
in an effort to hold bankers morally responsible for their actions. 43 The
Securities Act's goal was to achieve transparency for American investors,
while also becoming a stronger federal version of the state securities laws
already in place, known as "Blue Sky Laws. 44" 45 The legislation achieved

37.

The common definition and the legal definition of depression happens to be the same. A

depression is defined as "[A] period of economic stress that persists over an extend period,
accompanied by poor business conditions and high unemployment." Depression, BLACK'S LAW
DICTIONARY (11th ed. 2019); Depression, MERRIAM-WEBSTER DICTIONARY, https://www.merriam-

webster.com/dictionary/depression (last visited Apr. 17, 2021).
38. See John Walsh, A Simple Code of Ethics: A History of the Moral Purpose Inspiring Federal
Regulation of the Securities Industry, 29 HOFSTRA L. REv. 1015, 1019 (2001).

39.

See id. at 1019, 1048, 1077. The public blamed Wall Street for the crash and felt that

President Hoover did nothing to hold Wall Street accountable. As a result, FDR's campaign promise
to do everything Hoover didn't, was especially attractive to those who were impacted by the crash.

Id.
40. Id. at 1019.
41. See U.S. SENATE HISTORICAL OFFICE supra note 34, at 1-2. Ferdinand Pecora, a former
New York deputy district attorney, was appointed to lead the investigation and exposed many high-

profile bankers. Pecora found unethical banking practices including bank president's giving
themselves higher salaries and bonuses. Id. Although this did not violate any laws, it confirmed what
the public eye had suspected, Wall Street was unethical. He also uncovered Bank's lending policies
which included selling bad short-term loans. Banks and bankers went from being the "titans" of Wall
Street to the "banksters."Id.

42.

Id. at 1-3.

43. Keller & Gehlmann, supra note 35, at 329.
44. Andrew Beattie, The SEC: A Brief History of Regulation, INVESTOPEDIA, https://
www.investopedia.com/articles/07/secbeginning.asp (last updated June 25, 2019) ("In response to a
trend of all classes of people investing, Blue Sky Laws were enacted in 1911 and are still in effect
today. The laws were geared towards protecting investors from worthless securities and focused
mainly on disclosure. Companies are required to provide an investor with a document stating how
much interest they are getting and why, ultimately allowing the investor to make the decision to buy.
Overall, the Blue Sky Laws were weak in both terms and enforcement and companies found

loopholes.").
45. Erin Bauwens, Note, The Dodd-Frank Act and Government Overreach: How Expanded
SEC Authority Affects the Investing Public and How to Better Regulate the FinancialIndustry, 67
SYRACUSE L. REv. 741, 746 (2017).

Published by Scholarly Commons at Hofstra Law, 2021

5

Hofstra Labor & Employment Law Journal, Vol. 38, Iss. 2 [2021], Art. 6
HOFSTRA LABOR & EMPLOYMENT LAW JOURNAL

362

[Vol. 38:2

this by "separat[ing] commercial and investment banking, creat[ing] the
SEC to oversee [the] securities exchange, requir[ing] accountants to be
independent of their audit clients, mandat[ing] truthful disclosure by
46
Specifically, the
public companies, and prohibit[ing] insider trading."
7
Securities Act required the registration of new securities4 sold with the
48
end goal of full disclosure to investors. As a result, a corporation cannot
sell or offer to sell a security before registering it with the appropriate
Commission.4 9 The Committee behind the bill stated that the "purpose of
the bill [was] to protect the investing public and honest business."50 It
was important to the Committee to provide protection to investors from
fraud and misrepresentation while also keeping the investors informed
5
with all the facts regarding their securities. 1 The Securities Act was an
attempt by President Franklin D. Roosevelt to shine a moral light on Wall
52
Street and implement an ethical responsibility that had been lacking.
Although the law was in place to regulate Wall Street, an enforcer of this
new law was still needed. 53

46.

William Lerach, PlunderingAmerica: How American Investors Got Takenfor Trillions by

CorporateInsiders-The Rise of the New CorporateKleptocracy, 8 STAN. J.L. BUS. & FIN. 69, 75

(2002).
47. Security, MERRIAM-WEBSTER DICTIONARY, https://www.merriam-webster.com/dictionary
/security (last visited Apr. 26, 2021) (defining a security as "an instrument of investment in the form

of a document (such as a stock certificate or bond) providing evidence of its ownership"); see also
Securities Exchange Act of 1934, 15 U.S.C. § 78c(a)(10) (2018) (defining security as: "[A]ny note,
stock, treasury stock, security future, security-based swap, bond, debenture, certificate of interest or

participation in any profit-sharing agreement or in any oil, gas, or other mineral royalty or lease, any
collateral-trust certificate, preorganization certificate or subscription, transferable share, investment
contract, voting-trust certificate, certificate of deposit for a security, any put, call, straddle, option, or

privilege on any security, certificate of deposit, or group or index of securities (including any interest
therein or based on the value thereof), or any put, call, straddle, option, or privilege entered into on a
national securities exchange relating to foreign currency, or in general, any instrument commonly
known as a 'security'; or any certificate of interest or participation in, temporary or interim certificate
for, receipt for, or warrant or right to subscribe to or purchase, any of the foregoing; but shall not
include currency or any note, draft, bill of exchange, or banker's acceptance which has a maturity at

the time of issuance of not exceeding nine months, exclusive of days of grace, or any renewal thereof
the maturity of which is likewise limited.").
48.

Keller & Gehlmann, supra note 35, at 330.

49.
50.
51.
52.
53.

Id.
Id. at 342 n.130.
Id.
Id. at 338-39.
See id. at 347.
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B. Securities Exchange Act of 1934
Three goals were identified by the director of the SEC's Trading and
Exchange division: "(1) eliminating the unfit from the securities business;
(2) vitalizing certain principles of fair practice; and (3) encouraging the
formation of self-governing associations." 5 4 The Securities Exchange Act
of 1934 (hereinafter "Exchange Act") accomplished these goals by
implementing a regulation of the markets and creating a federal agency,
the Securities and Exchange Commission, (hereinafter "SEC"). 55 The
purpose of the SEC was to hold the various corporations and their aiders
liable. 56 Specifically, the Exchange Act was drafted to "require the stock
exchanges to adopt rules of fair dealing; apply the full disclosure
requirements of new securities under the Securities Act to all securities
traded on national exchange; and instruct the Federal Reserve Board to
regulate the use of borrowed money in the stock market." 5 7 The
enforcement of these securities laws allowed Congress to achieve their
goal of eliminating unfit investment banks and bankers and provided a
solution to the corruption of Wall Street. 58 Individuals and corporations
were deemed statutorily disqualified if they were found to be unfit, which
helped to achieve this goal. 59 By controlling which investment firms
could enter Wall Street, the Exchange Act ensured that only firms who
could pass a "good character" test would be allowed to participate in the
market.6 0 However, this regulation would be taken one step further in
1936 with the addition of section fifteen.61

54.

Walsh, supra note 38, at 1058.

55.

See Keller & Gehlmann, supra note 35, at 347.

56. See id. at 330, 347.
57. Id. at 347.
58. Id. at 351.
59. See Securities Exchange Act of 1934, 15 U.S.C.

§ 78c(a)(39)

(2018) A person is subject to

a statutory disqualification with respect to a self-regulatory organization when the person:

(F) has committed or omitted any act, or is subject to an order or finding, enumerated in
subparagraph (D), (E), (H), or (G) of paragraph (4) of section 780(b) of this title, has been
convicted of any offense specified in subparagraph (B) of such paragraph (4) or any other
felony within ten years of the date of the filing of an application for membership or
participation in, or to become associated with a member of, such self-regulatory
organization, is enjoined from any action, conduct, or practice specified in subparagraph

(C) of such paragraph (4) ...

Id.
60. See 15 U.S.C. § 78c(a)(39)(C) (2018) (stating that poor conduct and character while
involved in trading securities can lead to disqualification).
61. Walsh, supra note 38, at 1058-59.
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C. Exchange Acts Amendments of 1936
In order to further implement the regulation of Wall Street, the SEC
62
The Exchange Act
created a broker-dealer registration system.
Amendments of 1936 allowed the SEC to eliminate and prevent the
63
This statute labeled
ethically unfit from participating on Wall Street.
anyone who had previously been convicted of any felony or misdemeanor
within the last ten years as statutorily disqualified and therefore

unemployable. 64 Specifically, title 15 U.S.C. § 78o(b)(4)(B) provides:
The Commission, by order, shall censure, place limitations on the
activities, functions, or operations of, suspend for a period not exceeding
twelve months, or revoke the registration of any broker or dealer if it
finds, on the record after notice and opportunity for hearing, that such
censure, placing of limitations, suspension, or revocation is in the public
interest and that such broker or dealer, whether prior or subsequent to
becoming such, or any person associated with such broker or dealer,
whether prior or subsequent to becoming so associated . .. (B) has been
convicted within ten years preceding the filing of any application for
registration or at any time thereafter of any felony or misdemeanor or of
a substantially equivalent crime by a foreign court of competent
jurisdiction which the Commission finds - (i) involves the purchase or
sale of any security, the taking of a false oath, the making of a false
report, bribery, perjury, burglary, any substantially equivalent activity
however denominated by the laws of the relevant foreign government,
or conspiracy to commit any such offense; (ii) arises out of the conduct
of the business of a broker, dealer, municipal securities dealer municipal
advisor, government securities broker, government securities dealer,
investment adviser, bank, insurance company, fiduciary, transfer agent,
nationally recognized statistical rating organization, foreign person
performing a function substantially equivalent to any of the above, or
entity or person required to be registered under the Commodity
Exchange Act (7 U.S.C. 1 et seq.) or any substantially equivalent foreign
statute or regulation; (iii) involves the larceny, theft, robbery, extortion,
forgery, counterfeiting, fraudulent concealment, embezzlement,
fraudulent conversion, or misappropriation of funds, or securities, or
substantially equivalent activity however denominated by the laws of
the relevant foreign government; or (iv) involves the violation of section

62.

See Guide to Broker-Dealer Registration, SEC (Dec. 12, 2016), https://www.sec.gov

/reportspubs/investor-publications/divisionsmarketregbdguidehtm.html. The Exchange Act of 1934
determines how the securities markets operate as well as who must register with the Commission. Id.

63.
64.

See generally, Securities Exchange Act of 1934, 15 U.S.C. § 78o(b)(4) (2018).
Id. § 78o(b)(4)(B).
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152, 1341, 1342, or 1343 or chapter 25 or 47 of title 18 or a violation of
a substantially equivalent foreign statute. 65

The statute would later be amended to encompass more felons and
limit more individuals from working on Wall Street in 1990 through the
Penny Stock Reform Act. 66
D. The Penny Stock Reform Act of 1990
The Penny Stock Reform Act (hereinafter "Penny Stock Act") was
passed in response to fraud occurring in the trading of penny stocks 67
across all sectors. 6 8 Brokers would convince investors to invest in penny
stocks often using false or highly exaggerated information and would
make a huge profit while the stock's value was temporarily high. 69 Once
brokers made their profit and stopped pushing the penny stock, the value
would drop and investors suffered considerable losses. 70 This scheme
became known as "pumping and dumping." 7 1 Once enacted, the Penny
Stock Act required disclosure of all stock information to investors before
purchase, while also giving the SEC authority over penny stock issuers,
brokers and dealers. 72
The goal of the Penny Stock Act was to regulate those individuals
selling low-price, speculative stocks. 73 As part of the act, in November
of 1990, President George H.W. Bush signed the Securities Acts
Amendments of 1990 which amended section 3(a)(39) and added "other
felonies" to the list of crimes that designated an individual as statutorily
disqualified. 74 Specifically, this new amendment added non-securities

65. Id.
66. Self-Regulatory Organizations; Notice of Filing of Proposed Rule Change by the Municipal
Securities Rulemaking Board Relating to Statutory Disqualifications, 56 Fed. Reg. 30,483, 30,603
(July 3, 1991) (to be codified at 17 C.F.R. pt. 200).
67. James Chen, Penny Stock Reform Act, INVESTOPEDIA, https://www.investopedia.com/terms
/p/penny-stock-reform-act.asp (last visited Nov. 3, 2019). Penny stocks received their name from the
fact they have a low share price and are "non-exchange listed stocks priced below $5 that generally
trade in the over-the counter (OTC) market .... " Id.
68. Bauwens, supranote 45, at 747.

69. Id. at 746-47.
70. Id. at 747.
71. Id.
72. Id.
73. Id. at 747-48.
74. Self-Regulatory Organizations; Notice of Filing of Proposed Rule Change by the Municipal
Securities Rulemaking Board Relating to Statutory Disqualifications, 56 Fed. Reg. 30,483, 30,603
(July 3, 1991). Specifically, "subparagraph (F), which by cross-reference to Section 15(b)(4)(G) of
the Act makes persons convicted of specified felonies and misdemeanors related to financial matters
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related felonies such as: (1) assault; (2) manslaughter; (3) DUI; 75 (4) and
possession or sale of controlled substances. 76 This change has led to more
The adoption of this
individuals being statutorily disqualified. 77
amendment furthered the goal of protecting the American Investor, and
the goal of preventing fraud on Wall Street. 78 The addition of these "other
felonies" broadened the net Wall Street applied to potential candidates,
but also created an internal conflict between investment firms and the

SEC. 79
When firms seek guidance on interpreting the rules and regulations,
FINRA is often the primary source. 80 Guidelines are frequently provided
and updated, however the statutory disqualification guideline has created
an internal conflict when determining if the presumption of unemployable
candidates includes just Wall Street felons 81 or all felons. 82 Since the
1990s, the SEC regulators 83 have interpreted section 3(a)(39) to include
all felonies and certain misdemeanors, 84 but for good reason. 85 While the
Penny Stock Act amended section 3(a)(39), section 15(b)(4), which
subject to statutory disqualification, adds 'any other felony' to the list of crimes that warrant special
review." Id.
75. Driving Under the Influence, BLACK'S LAW DICTIONARY (11th ed. 2019). Driving Under

the Influence, commonly referred to as DUI is defined as "[t]he offense of operating a motor vehicle
in a physically or mentally impaired condition, especially after consuming alcohol or drugs." Id
76.

ControlledSubstances,BLACK'S LAW DICTIONARY (11th ed. 2019). Controlled substances

have been defined as "a drug that is illegal to possess or use without a doctor's prescription;
specif[ically], any type of drug whose manufacture, possession, and use is regulated by law, including
a narcotic, stimulant, or a hallucinogen." Id.
77. U.S. SEC. & EXCH. COMM'N, supranote 18 (recommending that disqualification based on

offenses unrelated to the securities industry be stopped to increase efficiency).
78.

See generally id (stating that the purpose of the expanded amendments was to disqualify

those that have engaged in misconduct).
79.

See General Information on

FINRA's Eligibility Requirements,

FINRA,

https://

(last visited Apr. 28, 2021)
www.finra.org/rules-guidance/guidance/eligibility-requirements.
(displaying the different interpretations of disqualification and review processes under FINRA and
the SEC).
80. See id.
81. See Securities Exchange Act of 1934, 15 U.S.C. § 78o(b)(4) (2018). "Wall Street" felons
would include those who committed any financial crime set forth in section 15(b)(4). Id.
82. See FINRA, supra note 79.
83. The word "regulate" has been defined as "to govern or direct according to rule." Regulate,
MERRIAM-WEBSTER

DICTIONARY,

https://www.merriam-webster.com/dictionary/regulate

(last

visited May 18, 2021).
84.

AM),

George C. Miller, Putting ConvictionsInto Perspective, INV. NEWS, (Dec. 4, 2011, 12:01

https://www.investmentnews.com/article/20111204/REG/312049970/putting-convictions-

into-perspective. Certain misdemeanors that typically are required to be disclosed include those that

speak to the individual's moral character including: "investments or investment-related business,
fraud, false statements or omissions, wrongful taking of property, bribery, perjury, forgery,
counterfeiting, extortion or a conspiracy to commit any of these offenses." Id
85. See id (stating that conviction disclosure protects the public interest).
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provides the authority for the SEC to deny employment, was not similarly
amended. 86 As a result, this amendment of "other felonies" is in direct
conflict with the actual statute set forth in the Exchange Act. 87 In fact,
section 3(a)(39) tells readers to consult section 15(b)(4) for guidance. 88
This internal statutory inconsistency has resulted in firms applying the
statute broadly and "casting the net" wide-preventing anyone with a
record from working on Wall Street. 89
1.

Statutory Disqualification and SEC Rule 19h-1

When an individual is deemed statutorily disqualified under the
Exchange Act, before entering or returning to work, a commission
reviews each case under SEC Rule 19h-1.90 The application 9 1 is typically
made to a self-regulatory organization (hereinafter "SRO" 92) by a member
firm who is willing to sponsor the statutorily disqualified individual. 93
Once the application is made and approved by the SRO, it is submitted to
the Department of Member Regulation (hereinafter "DMR") for
approval. 94 The DMR makes its decision in order to protect the American
investor, as well as other factors such as: (1) subsequent disciplinary
actions after the event in question; (2) proposed supervision and (3) the

86. Bauwens, supra note 45, at 747.
87. See Securities Exchange Act of 1934, 15 U.S.C. § 78c(a)(39) (2018).
88. See id. § 78o(b)(4) (2018).
89. See Mary Jo White, Chair of the SEC, Understanding Disqualifications, Exemptions and
Waivers under the Federal Securities Laws, Remarks at the Corp. Counsel Inst., Georgetown Univ.
(May 15, 2019), https://www.sec.gov/news/speech/031215-spch-cmjw.html; see also Julia Kagan,
Investment Advisers Act of 1940, INVESTOPEDIA (May 15, 2019), https://www.investopedia.com
/terms/i/investadvact.asp. The Investment Advisor's Act of 1940 also contains similar language to
address the advice advisors can give investors, with the same purpose of protecting the American
investor. The act was also prompted by the stock market crash of 1929 and not only defines an
advisor, but also specifies what is considered to be investment advice and stipulates who must register
with state and federal regulators in order to prove the guidance. Specifically, it defines who an advisor
is by applying three criteria: "what kind of advice is offered, how the individual is paid for their advice
/method of compensation, and whether or not the lion's share of the advisor's income is generated by
providing investment advice." Id. Similar to the Securities and Exchanges Act, the goal was to
protect the American Investor. Id.; see also Lowe v. SEC, 472 U.S. 181, 184, 235-36 (1985) (holding
Lowe was not an adviser because he was not providing personalized advice to a particular client, but

issuing a regular newsletter and as a result did not need to be registered with the SEC).
90. See U.S. SEC. & EXCH. COMM'N, supra note 18.
91. See FINRA, supra note 79. The application filed is a Form MC-400 and requires
information pertaining to the proposed employment with a particular focus on the supervision the
individual would have if approved. Each application requires a fee of $5,000. Id
92. Id
93. Id.
94. Id.
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overall merits of the case. 9 5 The decision typically takes thirty days to be
released and if the DMR does not approve the application, the
recommendation for denying the application is put forth to the SEC. 96
This presents a challenge to both employers and employees because
not only is the application fee expensive, the entire process is time
consuming. 97 This leads to many employees opting out of the review
process. 98 There is also a risk factor to sponsoring a statutorily
disqualified individual. 99 Employers not only take on the responsibility
of supervising individuals per the plan initially presented to the SEC, but
also risk monetary fines if any violations occur. 10 0 The application fee in
some cases can be up to $5,000, which is unappealing to firms and most
firms decide not to meet that expense when hiring a new employee. 101 As
a result, many firms decline to sponsor a statutorily disqualified
individual. 10 2 There are a few exceptions, however, which will be
discussed later on. 103
There is also an inconsistency among the securities laws generally
with regards to the definition of statutorily disqualified. 104 Specifically,
depending on the act being used, the definition can vary. This variation
among Securities Acts demonstrates the confused nature of Congress,
which could also potentially explain the internal inconsistencies among
Wall Street. 105 For example, The Investment Company Act1 06 provides:

95. See id.
96. Id.
97. Id. (outlining the stages of the proceedings with the typical length of time being several
months to years).
98. Id. (explaining that each stage of the process can be as short as a few weeks but can last up
to several months, which in total can end up being almost a year or longer).
99. Supervisory Obligations for Members That Employ or Intend to Employ Statutorily
Disqualified Persons, FINRA, https://www.finra.org/rules-guidance/notices/90-2 (last visited May

19, 2021).
100. Id.
101. See FINRA, supranote 79.
102. See id. (detailing the cost of application, long waiting period, and supervisory mechanisms
that must be implemented when attempting to employ a disqualified individual).
103. See generally Julie DiMauro, JPM's Employee Screening Failures Offer Lessons in
Background Checks, Records, REUTERS (Dec. 20, 2017, 11:08 AM), https://www.reuters.com/article

/bc-finreg-employee-screening-brokercheck/jpms-employee-screening-failures-offer-lessons-inbackground-checks-records-idUSKBN1 EE20Y.
104. See generally Securities Exchange Act of 1934, 15 U.S.C. § 78c(a)(39) (2018); see also
Securities Exchange Act of 1934, 15 U.S.C. § 78o(b)(4) (2018).
105. 15 U.S.C. § 78c(a)(39); 15 U.S.C. § 78o(b)(4).
106. See Investment Companies Act, 15 U.S.C. § 80a-9(a) (2018); see also James Chen,
Investment Company Act of 1940, INVESTOPEDIA (July 11, 2019), https://www.investopedia.com

/terms/i/investmentcompanyact.asp. The Investment Company Act was passed by Congress in 1940
to regulate both the organization and activities of the investment companies. This was achieved by
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(a) Persons deemed ineligible for service with investment companies,
etc.; investment adviser: It shall be unlawful for any of the
capacity
of
act
in
the
serve
or
following persons to
employee, officer, director, member of an advisory board, investment
adviser, or depositor of any registered investment company, or
registered open-end
any
principal underwriter for
company, registered unit investment trust, or registered face-amount
certificate company: (1) any person who within 10 years has
involving
or
misdemeanor
felony
any
been convicted of
the purchase or sale of any security or arising out of such person's
conduct
as
an underwriter, broker, dealer, investment
adviser,
municipal securities dealer, government securities broker, government
securities dealer, bank, transfer agent, credit rating agency, or entity
or person required to be registered under the Commodity Exchange
Act [7 U.S.C. 1 et seq.], or as an affiliated person, salesman,
or employee of any investment company, bank, insurance company, or
entity or person required to be registered under the Commodity
Exchange Act; (2) any person who, by reason of any misconduct, is
permanently or temporarily enjoined by order, judgment, or decree of
acting
as
from
jurisdiction
of
competent
any
court
an underwriter, broker, dealer, investment adviser, municipal securities
securities broker, government
dealer, government
securities dealer, bank, transfer agent, credit rating agency, or entity
or person required to be registered under the Commodity Exchange
Act [7 U.S.C. 1 et seq.], or as an affiliated person, salesman, or
employee of any investment company, bank, insurance company, or
entity or person required to be registered under the Commodity
Exchange Act, or from engaging in or continuing any conduct or
practice in connection with any such activity or in connection with
the purchase or sale of any security; or (3) a company any affiliated
person of which is ineligible, by reason of paragraph (1) or (2) of this
subsection, to serve or act in the foregoing capacities. For the purposes
of paragraphs (1) to (3) of this subsection, the term "investment adviser"
shall include an investment adviser as defined in subchapter II of this

chapter. 107
This definition provided by the Investment Company Act differs
from the Exchange Act. 108 Rather than the broad definition of statutory
disqualification in the Exchange Act, which states that any individual who

clearly defining the roles and regulating the "requirements for publicly traded investment product
offerings, including open-end mutual funds, closed-end mutual funds, and unit investment trusts" with
a focus on "publicly traded retail investment products." See Chen, supra note 106.

107. 15 U.S.C. § 80a-9(a)(1)-(3).
108. See id.; see also 15 U.S.C. § 78o(b)(4).
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"has been convicted within ten years preceding the filing of any
application for registration or at any time thereafter of any felony or
misdemeanor or of a substantially equivalent crime by a foreign court of
competent jurisdiction," the Investment Company Act limits the
applicable felony or misdemeanor to those that are related to the securities
industries. 109 While this Act could serve as a model for the Exchange Act,
it also shows the intentions of Congress to protect the American investor
from security related crimes, while also demonstrating why there are
internal inconsistencies on Wall Street." 0 Both acts share the ultimate
goal of protecting the American investor.II
Although Section 15(b)(4) of the Exchange Act needs to be updated,
there are some exemptions in place, which attempt to provide more
opportunities for individuals to work on Wall Street.1 1 2 One example is
13
the clerical exemption outlined in SEC Section 240.3a4-1(a)(4)(iii)(c).1
This exemption provides:
(a) An associated person of an issuer of securities shall not be deemed
to be a broker solely by reason of his participation in the sale of the
of such issuer if the associated person: (4) Meets
securities

the conditions of any one of paragraph (a)(4) (i), (ii), or (iii) of
this section. (iii) The associated person restricts his participation to any
one or more of the following activities: (C) Performing ministerial and
114
clerical work involved in effecting any transaction.

This rule, also known as the "non-exclusive safe-harbor," functions
as an exemption by deeming that an "'associated person' of an issuer that
performs limited securities sales for the issuer w[ill] not be deemed to be
a 'broker' under Section 3(a)(4) of the Exchange Act."' 15 Essentially, the
individual employee working under the registered broker, does not have
to register as a broker themselves because they are not "effecting
transactions for the account of others." 11 6 The rationality of the clerical
exemption is clear: those not handling cash or securities should be able to

109. See 15 U.S.C. § 78o(b)(4); see also 15 U.S.C. § 80a-9(a).
110. 15 U.S.C. § 78o(b)(4); but see 15 U.S.C. § 80a-9(a).
111. See generally 15 U.S.C. § 80a-9(a); 15 U.S.C. § 78o(b)(4).
112. See Associated Persons of an Issuer Deemed Not to Be Brokers, 17 C.F.R. § 240.3a41(a)(4)(iii)(c) (2018).
113. Id.
114. Id.
115.

See Kurt Reuss, The Issuer Exemption as it Relates to EB-5, EB-5 DILIGENCE (Aug. 11,

2015), https://www.eb5diligence.com/articles/rule-3a4-1-or-the-issuer-exemption-in-eb-5.
116. Id.
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work within a vast industry. 1 7 This exemption allows individuals to fall
outside the regulation of the Exchange Act and perform minimal work on
Wall Street.1 1
E. The Originationof the FinancialIndustry Regulatory Agency in

2007
FINRA was established through the combination of the National
Association of Securities Dealers (hereinafter "NASD") and the Division
of Enforcement at the New York Stock Exchange." 9 FINRA became the
largest non-governmental regulator of all security related entities. 120 The
consolidation was approved on July 26, 2007, with FINRA now being
responsible for regulatory oversight, "rule writing, firm examination,
enforcement and arbitration and mediation functions, along with all
functions that were previously overseen solely by NASD, including
market regulation under contract for NASDAQ, the American Stock
Exchange, the International Securities Exchange and Chicago Climate
Exchange."1 2 1 The purpose of FINRA was to modernize the selfregulatory system, while also maintaining the objectives of investor
protection and market integrity.1 2 2 By narrowing the regulatory agencies
down from many to one sole entity, uniformity, efficiency, and protection
would be enhanced.1 23 FINRA was also designed to keep up with the
"complex, integrated markets [which] required that regulators look across
markets to prevent wrongdoers from exploiting the seams in regulatory
jurisdiction."1 24 The new streamlined agency of FINRA would play a role
in every aspect of the securities business, and as a result, American
investors would be more protected in the modem and evolving market.12 5

117.

See generally id. (stating that the clerical exemption applies to those who perform limited

securities sales).

118. Id.
119. See News Release, Nancy Condon & Herb Perone, NASD and NYSE Member Regulation
Combine to Form the Financial Industry Regulatory Authority - FINRA, FINRA (July 30, 2007),
https://www.finra.org/media-center/news-releases/2007/nasd-and-nyse-member-regulationcombine-form-financial-industry.

120.
121.
122.
123.

Id.
Id.
Id.
Id.

124.

See Glen Shapiro, NASD and NYSE to Merge Regulatory Functions, TAX-NEWS (Nov. 30,

2006), https://www.tax-news.com/news/NASD_And_NYSETo
_25623.html.
125.

MergeRegulatoryFunctions_

See id.; see also Condon & Perone, supra note 119.

Published by Scholarly Commons at Hofstra Law, 2021

15

Hofstra Labor & Employment Law Journal, Vol. 38, Iss. 2 [2021], Art. 6
HOFSTRA LABOR & EMPLOYMENT LAW JOURNAL

372

[Vol. 38:2

F. Interpretingthe Statute Widely Has Resulted in ChiefRegulators
Capitalizingon Scandals and Casting the Widest PossibleNet
The broad application of the statute is not only a way to remedy the
internal inconsistencies, but also a preventative step taken by firms to
protect themselves from being fined.1 26 J.P. Morgan Chase & Co.
(hereinafter "J.P. Morgan") is one of the "Big Four" financial institutions
and often sets the standard for other banks. 127 In 2017, J.P. Morgan was
128
The
fined $1.25 million by FINRA for incomplete background checks.
fine demonstrated not only the importance of compliance but also the
monetary risk of an investment firm creating a standard that differs from
FINRA regulations. 129 These requirements instruct members and brokerdealers to keep and update current records on individuals pertaining to
their criminal history; specifically, this means convictions of all felonies
and certain misdemeanors.' 3 0 In fact, FINRA takes it one step further and
suggests firms surpass FINRA's requirements when investigating
potential employees. 13 1 This suggestion once again creates an internal
132
inconsistency and a culture of "covering your bases."
In J.P. Morgan's case, the bank failed to adequately conduct
background checks by not performing fingerprinting of around 2,000 of
its employees, which prevented J.P. Morgan from identifying those
133
Of
individuals who would be disqualified from working at the firm.
to
failed
J.P
Morgan
fingerprint,
did
bank
the
that
those employees
by
brought
"screen them for all felony convictions or disciplinary actions
financial regulators, as required under the Exchange Act and FINRA bylaws." 134 J.P. Morgan followed its own screening protocols which limited
screening of criminal convictions to those violating federal banking laws

126.

See DiMauro, supranote 103. This broad application is also in direct conflict with what the

drafter(s) intended. Id.
127. See Alicia Phaneuf, Here is a List of the Largest Banks in the United States by Assets in
2021, BUS. INSIDER (Dec. 22, 2020, 2:47 PM), https://www.businessinsider.com/largest-banks-uslist. For purposes of this paper, this author posits that J.P. Morgan, as the top performing financial
institution, sets the standard for other banks to outperform it. Further explanation related to this

standard
128.
129.
130.
131.
132.
133.
134.

is beyond the scope of this paper.
DiMauro, supranote 103.
See id.
Id.
See id.
See id.
Id.
Id.
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and those identified internally including "kidnapping, rape, murder,
manslaughter and sexual assault."1 35
As a result of the lapse in screening protocols,1 3 6 individuals who
should have been disqualified due to criminal convictions under FINRA
were able to remain with the bank.1 37 As the Executive Vice President of
FINRA's Enforcement Department stated when releasing the decision,
"FINRA member firms play an important gatekeeper role in keeping bad
actors from harming investors." 13 8 FINRA has not been shy about
capitalizing on mistakes such as these and making an example out of big
firms such as J.P. Morgan.1 39 However, with its enforcement, FINRA has
highlighted the internal inconsistency when it comes to statutory
disqualification.1 40 On the one hand, the regulations list all felonies and
misdemeanors, but on the other, FINRA suggests firms go the extra mile
when scanning potential employees.141
J.P. Morgan has responded to this inconsistency in its own way by
embracing the movement of a second chance for ex-offenders. 142 Not
only has the firm eliminated the criminal conviction question on its job
application, but it has also created a policy center to advocate for exoffenders.1 43 Often, running a background check before an initial
interview results in a candidate who would otherwise be qualified, or
whose previous offense has no bearing on the position they're seeking, to
be denied employment.1 4 4 The goal is to help reduce the recidivism rate
and give individuals a second chance. 14 5 This initiative reflects the goal
of our country as a whole, but also aligns with FINRA's overall goal of
protecting the American Investor. Currently, FINRA's interpretation of
section 15(b)(4), casting the net wider to encompass all felonies and
135. Id.
136. See id. As of July 1, 2015, FINRA updated and expanded its background check
requirements. Id. Member firms are now required to confirm the completeness and accuracy of an
individual's application, Form U4, taking steps such as searching public records which include a
national search for "criminal records, bankruptcy filings, civil litigation, court judgments, liens and
business records." Id.

137. Id.
138. Id.
139. See id. (stating that FINRA imposed a $1.25 million fine on J.P. Morgan as a result of the
screening protocol violations).

140.
141.
142.

See id. (comparing the FINRA requirements with what is required under the Exchange Act).
See id.
See James Langford, Life After Parole:JPMorganFights Employment Barriersfor Ex-

Convicts, FOX BUS. (Oct. 21, 2019), https://www.foxbusiness.com/money/jpmorgan-hiring-ex-

convicts-parole-jobs.
143. Id.
144. Id.
145. Id.
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In fact, the SEC's

II. ISSUE: WHERE FEDERAL AND STATE LAWS COLLIDE
A. The Path From Statutory Crimes to InternalRule Making
The Securities Act and the Exchange Act both determine whether
someone is statutorily disqualified if they have committed any felony or
misdemeanors in the last ten years. 14 8 However, the FINRA website
states all felonies and certain misdemeanors generally disqualify
individuals.1 49 To resolve this conflict, a close reading of the statute is
required. As previously stated, the goal of the Exchange Act is to protect
the American investor by regulating Wall Street and prohibiting those
firms and individuals who are "morally" unfit from participating in the
market.1 50 The Act was in response to The Crash and the focus was on
individuals and companies who were committing crimes of dishonesty. 15 1
However, the broad application by FINRA is not a result of overstepping,
as the Penny Stock Act provided for "other felonies," but a result of poor
drafting.15 2
A close reading of the statute reveals FINRA's misinterpretation by
including all felonies.15 3 Congress always intended for the application of
the Acts to be narrow and to be read as:
146. See id. Many other companies are joining the movement of helping ex-offenders to re-enter
the job market. See also Fredreka Schouten, Koch Industries Drops Criminal-HistoryQuestionfrom
Job Applications, USA TODAY (Apr. 27, 2015, 6:19 PM), https://www.usatoday.com/story/news

/2015/04/27/koch-industries-criminal-justice-job-applications/26325929/.

Specifically,

Koch

Industries is a major corporation with subsidiaries in manufacturing, refining, trading and investment.
Id. In March of 2015, the company removed the criminal-record question from the job application.
Id While the criminal background check is still run later in the hiring process, the delay allows
individuals to interview and market themselves before judgment is passed. Id In fact, a spokeswoman

for Koch stated that the company did hire people with criminal records because they were "otherwise
qualified," but it did not have a tally. Id Apple even took it one step further, rescinding a policy that
barred people with a felony conviction in the last seven years from working to construct its

headquarters in California. Id
147. See discussion infra Section IV.C.
148. See generally Securities Exchange Act of 1934, 15 U.S.C. § 78c(39) (2018); see also
Securities Exchange Act of 1934, 15 U.S.C. § 78o(b)(4) (2018).
149. See FINRA, supranote 79.
150.

Keller & Gehlmann, supra note 35, at 348-49.

151. Id at 329.
152. See generally Self-Regulatory Organizations; Notice of Filing of Proposed Rule Change by
the Municipal Securities Rulemaking Board Relating to Statutory Disqualifications, 56 Fed. Reg.
30,483, 30,603 (July 3, 1991) (to be codified at 17 C.F.R. pt. 200) (displaying the proposed rule).
153. FINRA, supra note 79 (displaying FINRA's interpretation of the Exchange Act).
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any felony or misdemeanor or of a substantially equivalent crime by a
foreign court of competent jurisdiction which the Commission finds- (i)
involves the purchase or sale of any security, the taking of false oath,
the making of a false report, bribery, perjury, burglary, any substantially
equivalent activity however denominated by laws of relevant foreign
government, or conspiracy to commit any such offense; (ii) arises out of
the conduct of the business of a broker, dealer, municipal securities
dealer, municipal advisor[,] government securities broker, government
securities dealer, investment adviser, bank, insurance company,
fiduciary, transfer agent, nationally recognized statistical rating
organization, foreign person performing a function substantially
equivalent to any of the above, or entity or person required to be
registered under the Commodity Exchange Act ... or any substantially
equivalent foreign statute or regulation; (iii) involves the larceny, theft,
robbery, extortion, forgery, counterfeiting, fraudulent concealment,
embezzlement, fraudulent conversion, or misappropriation of funds, or
securities, or substantially equivalent activity however denominated by
the laws of the relevant foreign government or; (iv) involves the

violation of section 152, 1341, 1342, or 1343 or chapter 25 or 47 of title
154
18 or a violation of a substantially equivalent foreign statute.

The disjunctive between felony and misdemeanors is crucial to an
appropriate interpretation of the statute and the true intentions of
Congress. 155 The goal of Congress was not to prevent all felons from
working on Wall Street, but to prevent only those who have committed
crimes pertaining to securities. 156 Given the lack of clarity, FINRA
7
interpreted the statute to read "all felonies or certain misdemeanors." 15
FINRA's interpretation of that statute implies that if you have committed
any felony within the last ten years, or a misdemeanor pertaining to the
categories enumerated in the statute, you are statutorily disqualified. 158
B. FINRA's InterpretationReinforced
While FINRA believed it was interpreting the statute correctly, this
belief was further solidified by the 1990 Amendments to the Penny Stock
Act. 159 However, the amendment of the Securities Act to include "other

154. Securities Exchange Act of 1934, 15 U.S.C. §78o(b)(4) (2018) (emphasis added).
155. Id.
156. Keller & Gehlmann, supranote 35, at 350-51.
157. FINRA, supra note 79.
158. Id.
159. Chen, supra note 67.
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felonies" is the root of this incorrect application. 160 As mentioned above,
the Penny Stock Act amended section 3(a)(39) improperly. 161 Rather, the
amendment should have occurred to section 15(b)(4), particularly because
162
section 3(a)(39) tells readers to seek out section 15(b)(4) for guidance.
Furthermore, the Penny Stock Act never mentions all felons because
again, the goal was to target individuals selling low-priced, speculative
stocks, not anyone and everyone who has committed a felony. 163 It can
be presumed that this language was never challenged because this broad
application went to eliminating ex-convicts from many industries, which
until recently, no one had taken issue with. While the different Acts could
have been drafted more clearly, FINRA did not overstep, rather the
application of the Acts has become inconsistent.
C. Inconsistencies in Application - A Comparative Case Study
While FINRA should scale back its definition of statutory
disqualification to only include securities related crimes, there is another
issue with the current statute- the current application of "all felonies" is
inconsistent. The first case involves X, 164 a person subject to statutory
disqualification for pleading guilty to one felony count of operating a
motor vehicle with excessive blood alcohol content (hereinafter
"DUI"). 165 In January 2006, his driving privileges were suspended for
one year, he received a suspended prison term of 60 days, was placed on
five years' probation, was ordered to complete 280 hours of community
service, and was fined $1,000.166 The record reflected X was released
from probation in 2009, had completed Alcohol Anonymous while on
167
probation and continued to attend those meetings.
Before the statutory disqualifying event, X was registered in the
securities industry in March 1987 as a general securities representative,
160. Id.
161.

See discussion supra Section II.D.

162. Securities Exchange Act of 1934, 15 U.S.C. § 78o(b)(4) (2018).
163. See generallyPenny Stock Reform Act of 1990, Pub. L. No. 101-429, § 504, 104 Stat. 952,
952-53 (codified as amended at 15 U.S.C. § 78o(b)(6)) (granting power to SEC to regulate penny
stock); see also Bauwens, supra note 45, at 746-47.

164. See In the Matter of the Continued Association of X as a General Securities Representative
with The Sponsoring Firm, SDI2006 National Adjudicatory Council Financial Industry Regulatory
Authority 1 (2012), https://www.fmra.org/sites/default/files/NACDecision/pl96933_0_0.pdf. The
individual's name was not revealed in the redacted decision. Id. at n. 1.

165. See id. at 2.
166. Id. X also completed alcohol abuse treatment, continues to attend Alcohol Anonymous
("AA") meetings, and has not consumed alcohol since the date that led to his felony conviction. Id.

167. Id.
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passed the uniform securities exam in 1987 and passed the investment
advisors law exam in February 1996.168 Most significantly, X has been
associated with the sponsoring firm since February 1998 and currently has
approximately 300 client household relationships and $185 million under
management. 169 X received a cautionary letter17 0 from FINRA for failing
to timely amend his Form U4 17 1 concerning the felony DUI. 172
The sponsoring firm proposed to continue to employ X as a general
security representative and put forth a proposed business and supervision
plan for X.1 73 This plan included direct supervision by the on-site branch
office manager. 174 This proposed supervisor's office would be located
twenty feet from X's and if said supervisor is not available, the office's
Complex Director would replace her.1 75
FINRA found this plan
adequately addressed any concerns X's conduct raised and factored this
into their decision. 176 The sponsoring firm's disciplinary history is also
considered and reviewed, specifically the more recent events. 177 Here,
X's sponsoring firm has a "well-developed disciplinary history." 17 8 The
recent events included violating NASD rules and by-laws, and also being
statutorily disqualified itself for violating Section 15(c) of the Securities
Exchange Act of 1934.179 For these violations the firms were fined
specified dollar amounts by FINRA and subject to routine
examinations. 180 Although X's sponsoring firm had this disciplinary
history, FINRA found this would not prevent the firm from providing
suitable supervision to X. 181

168. Id.
169. Id.
170. See id. at 3. The letter of caution and finding of failure to disclose does not result in a
statutorily disqualifying event on its own because it is necessary to have a finding of willful failure to
disclose to be a stand-alone statutorily disqualifying event; see also Securities Exchange Act of 1934,

15 U.S.C.
171.

§ 78c(a)39(F)

(2018).

See Registration Forms, FINRA, https://www.finra.org/registration-exams-ce/classic-crd

/forms (last visited Apr. 20, 2021). The Uniform Application for Securities Industry Registration or
Transfer Form, also known as the Form U4, is used by broker-dealers, investment advisers, and issuers
of securities to register with the necessary jurisdictions and self-regulatory agencies. Id.
172. See SDI2006 National Adjudicatory Council FINRA (2012), supranote 164, at 3.
173. See id. at 6.
174. Id.
175. Id.
176. Id. at 11.
177. Id. at 9.
178. Id. at 4.
179. Id.
180. Id. at 5.
181. Id. at 4.
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The reviewing standard FINRA applies to these applications is
"whether the particular felony at issue, examined in light of the
circumstances related to the felony, and other relevant facts and
circumstances, creates an unreasonable risk of harm to the market or
investors." 182 After reviewing the application under the above standard,
and applying a totality of circumstances test, FINRA concluded that,
provided the sponsoring firm complied with the proposed supervision, X's
participation in securities industry would not present an "unreasonable
183
FINRA relied on the following
risk of harm to the market or investors."
to arrive at its conclusion: X was sentenced by the judge for his felony, he
demonstrated he had complied with all aspects of his sentence, he no
longer consumes alcohol, and while some may be concerned that the short
lapse in X's convictions for DUIs indicates a lack of self-control, FINRA
did not agree. 184 The supervision provided by the sponsoring firm also
185
Here, taking
played a role in the decision to approve X's application.
firm's
sponsoring
X's
approved
FINRA
consideration,
into
all the above
186
application to employ X.
87
did not receive the same
The individual in the next case, Y,1
188
Y was statutorily disqualified as a result of
sympathy from FINRA.
pleading guilty to one felony count of driving while intoxicated ("DUI")
in July 2006.189 For the 2006 felony conviction, Y was sentenced to five
years' probation, was required to pay $5,295 in fines and penalties, his
driver's license was also suspended for one year, and he currently drives
with an interlock device on his car that prevents the car from starting if he
has consumed any alcohol. 190 Prior to the statutory disqualifying event,
Y had been employed in the securities industry with seven different firms
19 1
In August 2009, Y
since 1989 working as a wire clerk or floor broker.

182.
183.
184.
185.
186.
187.

Id. at 7.
Id.
Id. at 7-8.
Id. at 9.
Id. at 7.
See In the Matter of X as a Floor Broker with Sponsoring Firm, SD1006 National

Adjudicatory Council Financial Industry Regulatory Authority 1 (2010), https://www.fmra.org/sites

/default/files/NACDecision/p126419_0_0.pdf. The individual's name was not revealed in the
redacted decision. Id
188. See id.
189. Id. at 2. The charge was a felony because the individual had a prior misdemeanor DUI arrest
in the state from 1996, and two DUI arrests within 10 years leads to a felony charge in said state. Id

190. Id.; Y testified at a hearing that he not only was in compliance with his probation, but also
that he had voluntarily completed an outpatient alcohol rehabilitation program and no longer
consumes alcohol. Id
191. Id. at 3.
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passed the NYSE Amex Series 15 examination, which depending on this
decision, would allow him to continue to be employed as a floor broker. 192
However, it was also noted by FINRA that in 2008 Y received a letter of
caution "for failing to disclose his 2006 felony charge and conviction." 193
The sponsoring firm proposed to employ Y as a security
representative and put forth a proposed business and supervision plan for
y. 194 This plan included that the employee would be under multiple tiers
of supervision, ranging from the chief executive officer to the financial
and operations principal. 195 The primary supervisor and the backup
supervisor would be located half a block away, while the second
supervisor would be located on the trading floor with Y. 196 The
supervisors would monitor Y on a daily basis, with daily checks-in, while
also reviewing his reporting.1 97 FINRA felt this supervisory plan was not
sufficient to effectively supervise Y, particularly because two of the three
supervisors would be offsite.1 9 8 Like X's, Y's sponsoring firm's
disciplinary history was also considered. In this case, Y's sponsoring firm
was new to the industry, and as a result did not have a disciplinary
history. 199 However, rather than being a positive factor, being new to the
industry was a negative factor. 2 00
The reviewing standard FINRA applies to these applications is
"whether the particular felony at issue, examined in light of the
circumstances related to the felony and other relevant facts and
circumstances, creates an unreasonable risk of harm to the market or
investors." 20 1 After reviewing the application under the above standard
and applying a totality of circumstances test, FINRA concluded Y's
participation in the securities industry, subject to supervision, would
present an "unreasonable risk of harm to the market or investors." 202
FINRA cited the following as reasons for denying the application: it was
Y's second conviction for DUI, insufficient time had passed to enable him
to "demonstrate that the change in his behavioral pattern is fundamental
and long-lasting," his probation is not yet complete, his intervening

192.
193.
194.
195.
196.
197.
198.
199.
200.
201.
202.

Id.
Id.
Id. at 5.
Id.
Id.
Id.
Id. at 10.
Id. at 7.
Id.
See id. at 9.
Id. at 12.
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misconduct of not reporting the felony to FINRA, the sponsoring firms
20 3
faulty supervision plan, and their being new to the industry.
The above two cases present a dilemma that FINRA likely
encounters daily. As a result of FINRA applying to "all felonies" so
204
The application
broadly, non-security related crimes are encompassed.
standard can
circumstance
the
of
totality
FINRA's
under
review process
205
Both X and
above.
also be subjective, which was clearly demonstrated
Y were convicted of the same crime, but FINRA let X enter the security
industry while keeping Y out. 206 Seemingly it was because Y's current
offense was too recent, although it occurred in 2006 and his hearing was
in February 2010, and his probationary period was not over until October
2011.207 The weight given to the sponsoring firm is also worth noting.
While Y's sponsoring finm lacked disciplinary history and this should
have been considered a positive factor, it in fact was weighed against
them. 20 8 Other than these minor differences, it is unclear why FINRA
allowed X to return to the industry and not Y. Both individuals were
convicted of felony DUIs, yet because one was released early from
2 09
probation and the other was not, Y is deemed statutorily disqualified.
While this author acknowledges it demonstrates a lack of judgment
on the individuals part to drive under the influence twice, it could be
argued that this judgment does not pertain to the trading of securities and
more importantly-both individuals demonstrated the same lack of
judgement. 2 10 In fact, the record does not indicate this was an issue at
work, and keeping Y out of the investment world, does not protect the
American investor. 211 If FINRA were to limit its application of all
felonies to those that pertain to security crimes, the subjective standard of
totality of the circumstance would not present the current problem that
exists. 2 12 However, as a result of the statute being incorrectly interpreted,

203.
204.
SDI12006
205.
206.
207.
208.
209.

SD12006
210.

SD12006
211.
212.

Id. at 8-9.
See SD10006 National Adjudicatory Council FINRA (2010), supranote
National Adjudicatory Council FINRA (2012) supra note 164 at 2.
See supra Section III.C.
See supra Section III.C.
See SD10006 National Adjudicatory Council FINRA (2010) supra note
Id. at 4.
See SD10006 National Adjudicatory Council FINRA (2010), supranote
National Adjudicatory Council FINRA (2012), supra note 164 at 2.
See SD10006 National Adjudicatory Council FINRA (2010), supra note
National Adjudicatory Council FINRA (2012), supra note 164 at 2.
See SD10006 National Adjudicatory Council FINRA (2010), supranote
See supra Section II.C.
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the broad application presumes many individuals unemployable and this
is in direct conflict with New York state law. 213
D. This Wide Net Directly Conflicts with State Civil Rights Laws
The broad definition of all felonies and certain misdemeanors
presents a unique situation for employers and employees as often felonies
are defined differently depending on the state. 214 As the Bureau of Justice
Statistics identified, the term "felony" is not applied uniformly across the
United States.2 15 Of the fifty states, only forty-three use and define the
term, typically by "reference to place of imprisonment or duration of
imprisonment." 2 16 Maine and New Jersey do not classify crimes, 2 17 while
Idaho and Georgia differ greatly in definition with Idaho defining felony
as "a crime punishable by death or by imprisonment in State prison" and
Georgia defining a felony as "a crime punishable by death, by
imprisonment for life, or by imprisonment for more than 12 months." 2 18
Similarly, misdemeanors have different classifications and degrees, with
some states not setting a maximum misdemeanor penalty that
distinguishes all misdemeanors from all felonies. 2 19 The discrepancies in
definitions among states results in some crimes being felonies in one state
and misdemeanors in another. 220 This not only makes enforcement more
difficult, but also makes it challenging for potential employees to
determine what needs to be disclosed, or what disqualifies them under the
Exchange Act. 22 1
Although federal law preempts state law, 22 2 section 15(b)(4) directly
conflicts with New York State Executive Law Article 15 § 296(15).223
213.
214.
STATES

See N.Y. EXEC. LAW

§ 296(15)

(McKinney 2021).

See generally WAYNE LOGAN, ET AL., U.S. DEP'T OF JUSTICE, FELONY LAWS OF THE 50
AND THE DISTRICT OF COLUMBIA, (1987), https://www.bjs.gov/content/pub/pdf

/fl50sdc86.pdf.
215. Id. at x (displaying Table 1 consisting of various state definitions of felony).
216. Id. at v.
217. Id.
218. Id.
219. Id. at viii.
220. Id.
221. See Securities Exchange Act of 1934, 15 U.S.C. § 78c(a)(39). All felonies and certain
misdemeanors statutorily disqualify a candidate. Id.
222. Susan Raeker-Jordan, The Pre-Emption Presumption That Never Was: Pre-Emption

Doctrine Swallows the Rule, 40 ARIZ. L. REv. 1379, 1382-83 (1998). Under the Supremacy Clause,
federal law may preempt state law when there is a conflict between the two. This occurs when it is
impossible to comply with both the federal and state law or when the state law is an obstacle to

accomplishing the objectives of Congress. Id.
223. See N.Y. EXEC. LAW § 296(15) (McKinney 2018). Section 296(15) provides:
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The purpose of the article (to be known as the "Human Rights Law") was
to create equality. 224 The Human Rights Law was also meant to
correspond with Article 23-A of the Correction Law, which was
specifically implemented to give ex-offenders an opportunity to start
over.225 The requirement of employers to give ex-offenders a fair
opportunity226 attempts to eliminate the bias towards ex-offenders, while
also protecting society's interest of having trustworthy people in the
workforce. 227
(a) An associated person of an issuer of securities shall not be deemed
to be a broker solely by reason of his participation in the sale of the
(4) Meets
securities of such issuer if the associated person: ...

the conditions of any one of paragraph (a)(4) (i), (ii), or (iii) of
this section ... (iii) The associated person restricts his participation to
(C) Performing
any one or more of the following activities: ...
ministerial and clerical work involved in effecting any transaction.228

It shall be unlawful discriminatory practice for any person, agency, bureau, corporation or
association, including the state and any political subdivision thereof, to deny any license
or employment to any individual by reason of his or her having been convicted of one or
more criminal offenses, or by reason of a finding of a lack of "good moral character" which
is based upon his or her having been convicted one or more criminal offenses, when such

denial is in violation of the provisions of article twenty-three-A of the correction law...
Id.
224. See id.
225. See N.Y. CORRECT. LAW § 753 (McKinney 2014). Article 23-A of this section provides
that if a background check comes back indicating a criminal history, the employer must give the

employee a copy of Article 23-A which lists factors the employer will consider. Id.
226. See N.Y. Corr. Law § 753. Unless the two exceptions provided for in §752 are met, an
employer must apply the following factors to determine if a candidate's criminal history should
disqualify them:
(a) The public policy of this state, as expressed in this act, to encourage the licensure and
employment of persons previously convicted of one or more criminal offenses. (b) The
specific duties and responsibilities necessarily related to the license or employment sought
or held by the person. (c) The bearing, if any, the criminal offense or offenses for which
the person was previously convicted will have on his fitness or ability to perform one or
more such duties or responsibilities. (d) The time which has elapsed since the occurrence
of the criminal offense or offenses. (e) The age of the person at the time of occurrence of
the criminal offense or offenses. (f) The seriousness of the offense or offenses. (g) Any
information produced by the person, or produced on his behalf, in regard to his
rehabilitation and good conduct. (h) The legitimate interest of the public agency or private
employer in protecting property, and the safety and welfare of specific individuals or the
general public.

Id.
227. Id.
228. Associated Persons of an Issuer Deemed Not to Be Brokers, 17 C.F.R. § 240.3a4-1 (1985).
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This rule, also known as the "non-exclusive safe-harbor," functions
as an exemption by deeming that an "'associated person' [who works
under] an issuer [and] performs limited securities sales for the issuer w[ill]
not be deemed to be a 'broker' under section 3(a)(4) of the Exchange
Essentially, the individual employee working under the
Act." 229
registered broker does not have to register as a broker themselves because
the employee is not "effecting transactions for the account of others." 23 0
The rationality of the clerical exemption is clear: those not handling cash
or securities should be able to work within a vast industry. Once a
criminal history has been identified, an employer must deem the candidate
employable unless: there is a direct relationship between one or more of
the previous criminal offenses and the specific license or employment
sought or held by the individual .. . or ... the issuance or continuation of
the license or granting or continuation of the employment would involve
an unreasonable risk to property or to the safety or welfare of specific
individuals or the general public. 231
Although there is a presumption of rehabilitation, even when there is
a direct relationship between the crime and the specific license being
sought, the licensing board has full discretion to deny an application after
consulting the statutory factors. 232 However, section 15(b)(4) of the
Exchange Act does not limit the statutory disqualification to the
exceptions identified in section 752 of Article 23-A. 233 Rather, all
felonies and misdemeanors deem an individual unemployable in the
securities industries. 234 The use of criminal background checks, used to
comply with section 15(b)(4), directly conflicts with N.Y. Executive Law
Specifically, the disclosure
and the adoption of ban-the-box. 235

229. See Reuss, supra note 115.
230. Id.
231. N.Y. CORRECT. LAW § 752.
232. See Bonacorsa v. Van Lindt, 71 N.Y.2d 605, 614-15 (1988) (holding the racing board had
authority to deny the licensing application of the horseman even though he had received a certificate
of good standing and was viewed as rehabilitated).
233. Securities Exchange Act of 1934, 15 U.S.C. § 78o(b)(4) (2018).
234. Id.
235. N.Y. EXEC. LAW § 296(16) (McKinney 2018); N.Y.C. ADMIN. CODE § 8-107(11-a) (2015).
In New York, as a result of ban-the-box, employers may not ask about an applicant's criminal history
until a conditional offer has been made. N.Y. EXEC. LAW § 296(16) (McKinney 2018); N.Y.C.
ADMIN. CODE § 8-107(11-a) (2015). See also Kelly Noonan, Note, An Industry Missing Minorites:
The Disparate Impact of the Securities and Exchange Commission's Fingerprinting Rule, 87 CHI.

KENT L. REV. 299, 306 (2012).
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requirements vary in different states, with some being able to ask about
an applicant's criminal history while others cannot. 236
E. Liability Among Different States
Ban-the-box has been adopted in twenty-five states, 237 including the
District of Columbia, and more than 150 cities and counties.2 3 8 Of the
twenty-five states who have adopted ban-the-box, almost every region is
represented in adopting these statewide policies. 2 39 However, while the
ban-the-box movement is growing, it does not fully resolve the issue. 24 0
While it reduces the possibility that an employer will discriminate based
on the formerly incarcerated history, it does not make it unlawful for
Moreover, the formerly
employers to actually discriminate. 24 1
incarcerated suffer from what is referred to as the collateral legal
consequence defined as, "a legal 'penalty, disability, or disadvantage,
however denominated, imposed on an individual as a result of the
individual's conviction of an offense [that] applies by operation of law
whether or not the penalty, disability, or disadvantage is included in the
judgment or sentence."' 242 Specifically, with regard to the labor market,
formerly incarcerated individuals are discriminated against through the

236. Compare KY. REV. STAT. ANN. § 431.076 (West 2019) (showing that Kentucky has not
adopted ban-the-box legislation and employees mut disclose their criminal background unless it has
been expunged), andN.Y. EXEC. LAW § 296(16) (McKinney 2018) (displaying that as a result of banthe-box, employers may not ask about an applicant's criminal history).
237. See Rodriguez & Avery supra note 27, at 1. The twenty-five states include: "California,
Colorado, Connecticut, Delaware, Georgia, Hawaii, Illinois, Kentucky, Louisiana, Maryland,
Massachusetts, Minnesota, Missouri, Nebraska, New Jersey, New Mexico, New York, Ohio,
Oklahoma, Oregon, Rhode Island, Tennessee, Vermont, Virginia, and Wisconsin." Id.
238. Nina Kucharczyk, Note, Thinking Outside the Box: Reforming Employment Discrimination
Doctrine to Combat the Negative Consequences of Ban-the-Box Legislation, 85 FORDHAM L. REV.

2803, 2808 (2017).
239. Id.
240. Ifeoma Ajunwa & Angela Onwuachi-Willig, A Fear of Too Much Justice?: Equal
Protection and the Social Sciences Thirty Years After McCleskey v. Kemp Symposium: Overcoming
McCleskey's DoctrinalLegacy: CombatingDiscriminationAgainst the FormerlyIncarceratedin the

Labor Market, 112 Nw. U. L. REV. 1385, 1392-93 (2018).
241. Id. While FINRA's interpretation is in direct conflict with state law and federal law trumps
state law, the EEOC has specifically indicated that while hiring of ex-offenders may be complicated
for employers, those who used criminal background checks must still comply with Title VII. Noonan,
supra note 235, at 305.
242. Ajunwa & Onwuachi-Willig, supranote 240, at 1394.
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license-restricting statutes 24 3 invoked by states, regardless of whether the
felony pertains to their ability to perform the work at issue.244
These statutes fall into three different categories when evaluating an
application for employment or a license: (1) criminal background and
convictions cannot be considered until a conditional offer or initial
interview has occurred; (2) criminal backgrounds and convictions cannot
be considered unless it substantially relates to the applicants suitability for
which applied; and (3) no regulation on the use of criminal backgrounds
and convictions. 245
States such as Oregon and Nebraska have the first category in place,
with statutory language that prevents employers from asking about an
individual's criminal background or conviction until after there has been
a conditional offer, or an initial interview has taken place. 24 6 Oregon's
statute states that neither public nor private employers may require an
applicant to disclose conviction information before an initial interview or,
if no interview is conducted, before making a conditional offer. 247
Similarly, Nebraska's statute reads "[p]ublic employers may not ask about
criminal history until they determine the applicant meets minimum
employment qualifications" for the position. 24 8 Although Nebraska's
statute only applies to public employers, this statutory approach provides
the most protection for ex-offenders and gives them a fair chance to obtain
employment. 24 9
Other states like Pennsylvania and South Carolina, who have not
implemented ban-the-box, still have protections in place, but they are not
as strict as the first category. 250 Falling under the second category,
Pennsylvania's statute provides, "[f]elony and misdemeanor convictions
may be considered by the employer only to the extent to which they relate
243. License-restricting

statutes typically prohibits licensing

[]

boards from "issuing

professional licenses or provides the ground for licensing boards to unfairly rely on stereotypes and

&

biases against ex-offenders to deny the formerly incarcerated professional licenses." Id. at 1396.
244. Id.
245. See generally 50-State Comparison Consideration of Criminal Record in Employment

Licensing, RESTORATION OF RIGHTS PROJECT, https://ccresourcecenter.org/state-restoration-profiles
(last updated
/50-state-comparisoncomparison-of-criminal-records-in-licensing-and-employment/
Aug. 2019) (listing state-by-state summaries of the law with respect to the use of criminal records in

employment and licensing).
246. Id.
247. Id.; 2015 Or. Laws, ch. 559, 1351 (2015).
248. See NEB. REV. STAT. § 48-202(1) (2014); RESTORATION OF RIGHTS PROJECT, supra note
245.
249. See RESTORATION OF RIGHTS PROJECT, supranote 245 (showing Nebraska, vermont, and
Washington being the only states with laws not allowing employers to ask about an applicant's

criminal history until the applicant is determined to be qualified).
250. See id.
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to the applicant's suitability for employment [or licensure] in the position
for which he[/she] has applied." 25 1 Meanwhile, South Carolina simply
states an individual may not be denied a license solely due to conviction
unless the criminal conviction is directly related to the profession or
occupation. 252 This provides some opportunities for ex-offenders, but still
creates a barrier to certain occupations. 253 Finally, there are states, such
as Iowa and Alabama that do not regulate the use of criminal backgrounds,
creating the largest barriers for ex-offenders 2 54
While the argument remains that an applicant's criminal history is
beneficial and often necessary to run an honest business, the background
check often does not relate to the applicants ability to perform the job at
hand.2 55 The lack of uniformity amongst the different states makes
regulation challenging and results in employers and firm's subject to
15(b)(4) applying the use of an applicant's criminal history broadly, in
order to protect themselves. 2 56 In fact, the only guidance employers have
received from the courts is a three factor test established by the Supreme
Court in Green v. Missouri PacificRailroad Company: "(1) the nature of
the underlying crime, (2) the nature of the position sought, and (3) the
time elapsed since conviction." 257 Often, this test can be used to justify
the use of criminal backgrounds; however, these factors were articulated
in 1975 and given the ban-the-box movement, it is likely these factors are
more difficult to rely on today. 258
F. The Potential Disparate Impact on Wall Street
The use of criminal convictions to determine whether an individual
is employable have been upheld by courts, however, employers should be

251. 18 PA. CONS. STAT. § 9125(b) (2021).
252. See S.C. CODE ANN. § 40-1-140 (2021).
253.

See generally RESTORATION OF RIGHTS PROJECT, supra note 245 (demonstrating that the

laws in Pennsylvania and South Carolina still allow employers to use applicants' criminal records to
a certain extent to decide not to hire them).

254.

See id. (stating that there were no regulations in Iowa until 2020, when a general licensing

law was enacted that created a direct relationship standard, among other things).

255. See Langford, supra note 142.
256. See Noonan, supra note 235, at 299-300.
257. Jessica Chinnadurai, Note, Banning the Box in Missouri: A Statewide Step in the Right
Direction, 82 Mo. L. REV. 863, 865 (2017). In Green, the plaintiff took issue with the railroads policy
of refusing to consider any person convicted of crimes excluding a minor traffic offense. Id. The court
applied the three-factor test established and found that there was no business necessity which required
the railroad to eliminate every potential employee with a conviction from the consideration pool. Id.
258. See id. at 866, 869.
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concerned with the potential of a disparate impact suit.259 The Supreme
Court has defined disparate impact as those "employment practices that
are facially neutral in their treatment of different groups but in fact fall
more harshly on one group than another and cannot be justified by
business necessity." 260 In fact the Equal Employment Opportunity
Commission (hereinafter "EEOC") has found that "national data supports
a finding that criminal record exclusions have a disparate impact based on
race and national origin."261
In 2013, the EEOC brought a case against BMW which alleged that
many workers at a South Carolina plant were fired after the company
implemented a new policy of background checks, specifically AfricanAmerican employees. 262 The policy prohibited workers from having a
misdemeanor or felony conviction on their record and as a result,
disproportionately excluded African-Americans. 263
In fact, many
employees who had been employed for years, were fired regardless of
whether or not the criminal offense was serious in nature. 264 As a result,
the EEOC argued that about eighty percent of those adversely impacted
by the policy were African-American. 2 65 The District Court for the
District of South Carolina entered a consent decree ordering BMW to pay
$1.6 million and provide job opportunities to alleged victims of race
discrimination. 266
The interpretationof 15(b)(4) to statutorily disqualify any individual
with a felony or certain misdemeanors could potentially have a similar
disparate impact as in the BMW case.2 67 By rewording the statute to only
include securities related felonies and misdemeanors, Wall Street as a

259. See Roberto Concepcion, Jr., Need Not Apply: The Racial Disparate Impact of PreEmployment Criminal Background Checks, 19 GEO. J. ON POVERTY L. & POL'Y 231, 243-44 (2012);
Alexandra Harwin, Title VII Challenges to Employment Discrimination Against Minority Men with
Criminal Records, 14 BERKELEY J. AFR. AM. L. & POL'Y 2, 5-6 (2012).
260. Raytheon Co. v. Hernandez, 540 U.S. 44, 52 (2003).
261. U.S. EQUAL EMP'T OPPORTUNITY COMM'N, ENFORCEMENT GUIDANCE ON THE
CONSIDERATION OF ARREST AND CONVICTION RECORDS IN EMPLOYMENT DECISIONS UNDER TITLE
VH OF THE CIVIL RIGHTS ACT (2012).

262. David Dykes, Federal Agency Sues BMW Over Background Checks, USA TODAY (June
12, 2013, 1:22 PM), http://www.usatoday.com/story/news/nation/2013/06/12/federal-agency-suesbmw-over-background-checks/2415333/; Jennifer Mora & Rod Fliegel, EEOC Settles Background
Check Litigation with BMW, But Also Faces Steep Attorneys' Fees in Freeman Case, LITTLER (Sept.
22, 2015), https://www.littler.com/publication-press/publication/eeoc-settles-background-check-

litigation-bmw-also-faces-steep.
263. See Dykes, supra note 262; Mora & Fliegel, supra note 262.
264. See Dykes, supra note 262; Mora & Fliegel, supra note 262.
265. Dykes, supra note 262.
266. Id.; Mora & Fliegel, supra note 262.
267. See generally Dykes, supra note 262 (displaying the disparate impact of the BMW policy).
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268
Wall Street
whole would avoid a potential disparate impact claim.
would also be more compliant with NY Executive Law, as well as other
states, by giving ex-offenders a fair opportunity. 2 69

III. SCALING BACK SECTION 15(B)(4) IS LONG OVERDUE

A. The Exchange Act Should be Amended to Only Include Wall
Street Specific Crimes
The rewording of section 15(b)(4) would eliminate the tension
270
More recent
between FINRA's application and Congress's intentions.
provisions from the 1980s provide guidance for amending section
15(b)(4) as these statutes state the presumption more clearly and
accurately. 2 71 Specifically, 17 C.F.R. § 230.63, titled Disqualification
Provisions, provides in relevant part that disqualification occurs when an

individual:
(1) [h]as been convicted, within ten years before filing of the offering
statement (or five years, in the case of issuers, their predecessors and
affiliated issuers), of any felony or misdemeanor: (i) [i]n connection
with the purchase or sale of any security; (ii) [i]nvolving the making of
any false filing with the Commission; or (iii) [a]rising out of the conduct
of the business of an underwriter, broker, dealer, municipal securities
dealer, investment adviser or paid solicitor or purchasers of

securities. 272
Similarly, 17 C.F.R. § 230.506(d)(1) provides for the same
categories. 273 These statutes present clear categories for disqualifications,
and also only prevent Wall Street felons rather than all felons from
entering Wall Street. 274 If section 15(b)(4) were amended similarly, this
would not only eliminate the internal inconsistency between firms and
FINRA, but also achieve the ultimate goal of protecting the American
investor. 275

268.

See discussion, supra Section II.F.

269.

See discussion, supra Section III.D, F.

270. See discussion, supra Section II. A, F.
271. Disqualification Provisions, 17 C.F.R. § 230.262(a)(1) (2015); Exemption for limited offers
and sale without regard to dollar amount of offering, 17 C.F.R. § 230.506(d)(1) (2013).
272. 17 C.F.R. § 230.262(a)(1).
273. 17 C.F.R. § 230.506(d)(1).
274. Id.
275. See discussion, supra Section II.D-F.
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B. Scaling Back Section 15(b)(4) Would Also Ensure Compliance
with Title VII
This language would also help employers comply with Title VII.
Title VII prohibits any employer from acting in a way which on its face
appears neutral, but in fact has a disparate impact on a particular
minority. 276 On Wall Street, this is an issue as a result of the criminal
background checks most employees are subjected to. 277 Specifically,
those of a minority race are more likely to have a criminal conviction and
subjecting them to a criminal background check creates a disparate
impact.278 Given this fact, the use of criminal background checks can also
explain the lack of diversity on Wall Street, which is typically dominated
by the white male. 279
The EEOC was created as the federal agency charged with ensuring
compliance with Title VII and has asserted criminal background checks
have created a problem with compliance. 280 These checks present a
unique problem-while an employer needs the opportunity to decide if
the candidate is worth the risk given their criminal history, the use of
background checks are arguably not effective as they do not specifically
relate to the employee's ability to perform the job at hand.28 1 The EEOC
has recognized the dilemma employers have faced and have suggested a
solution: narrowing the criminal background check. 282 Specifically,
employers should tailor the background checks to requirements of the
specific job roles and limit the conviction to the relevant job in
question. 283 This solution is similar to one this paper advocates: scaling
back the language of section 15(b)(4) to only encompass crimes of moral
turpitude.

276.

Noonan, supranote 235, at 300.

277. Id. at 299-300.
278. Id. at 300-01.
279. William D. Cohan, Wall Street is still a 'White Man's World' With a 'Veneer ofDiversity',
CNBC (Mar. 13, 2019), https://www.cnbc.com/2018/03/13/wall-street-diversity-efforts-have-a-longway-to-go-commentary.html.
280. Noonan, supranote 235, at 300.

281.
282.

See id. at 305.
See id.; see also Green v. Missouri Pac. R.R. Co., 523 F.2d 1290, 1298-1299 (8th Cir. 1975)

(finding that a hiring policy which refused to hire anyone with a conviction other than a minor traffic
offense, was too broad and the common defense of business necessity would not be successful); see

also El v. Se. Pa. Transp. Auth., 479 F.3d 232, 245 (3d Cir. 2007) (reasoning that background checks
must provide employers with information to determine whether or not an applicant posed an
unacceptable level of risk that not hiring them would be defendable by the business necessity).

283.

See El, 479 F.3d at 240.
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C. SECAuditors Point Out CurrentApplication is Unmanageable
SEC auditors have also acknowledged that the current application of
section 15(b)(4) is not only not working but is also inefficient. 2 84 In May
2003, the SEC conducted an audit of the statutory disqualification
process. 28 5 Audit Report 363 found that although, overall the process of
reviewing applications under SEC Rule 19-h-1 was thorough and
efficient, there was room to make it more efficient. 2 86 Particularly with
regards to the Division of Market Regulation (hereinafter "MR") limiting
or discontinuing its review of applications based on offenses unrelated to
the security industry. 287 A majority of the statutory disqualification
applications being reviewed by the MR were categorized as "other
felonies" and did not pertain to the securities industry. 2 88 Auditors found
that applications were not being reviewed in a timely manner, with some
applicants waiting four years to receive a decision and it would be in the
MR's best interest to consider discontinuing or limiting their review of
"other felony" applications. 289 Specifically, auditors highlighted the
applications of those individuals who were subject to statutory
disqualification for a Driving Under the Influence (DUI), or Driving
While Intoxicated (DWI) and are not typically a risk for investors. 290 As
the auditors pointed out, the current review process is not manageable and
291
frankly unnecessary with respect to protecting the American Investor.
D. Limiting the Role of Ex-Offenders Does not Protect Investors
It should be also noted that the United States as a whole is
securitizing the role of ex-offenders limitations and taking action to
eliminate these limitations. 292 Specifically, New York City has taken

284. See U.S. SEC. & EXCH. COMM'N, supra note 18 (stating that to increase efficiency it was
recommended that the Division of Market Regulations discontinue review of applications that do not
relate to the securities industry).

285.
286.
287.
288.
289.
290.

See id.
See id.
See id.
See id.
See id.
See id.

291. See id. (stating that the current review process of in including unrelated offenses can lead
to delays and does not pose a risk to investors).
292. See Michael Wines, Judge Temporarily Blocks Florida Law Restricting Voting by ExFelons, N.Y. TIMES (Oct. 18, 2019), https://www.nytimes.com/2019/10/18/us/felons-vote-fine-

florida.html?action=click&module=Latest&pgtype=Homepage.

Recently in Florida, a judge held

that the state cannot prevent convicted felons from voting simply because they cannot pay fines. Id.
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steps via the Fair Chance Act 2 93 (hereinafter "the Act") to regulate hiring
294
practices and create more employment opportunities for ex-offenders.
The Act applies to any employer with four or more employees and
eliminates the need for disclosure of a criminal record early on in the
hiring process. 29 5
This creates new opportunities for ex-offenders and allows them to
compete and receive job offers with higher pay, as opposed to the
generally low-paying positions that ex-offenders typically are offered. 296
New York has also created Career and Employment programs, which
provide guidance to ex-offenders for re-entering the workforce. 29 7 These
programs give ex-offenders the necessary resources to take on the job
market, and obtain gainful employment. 298 Some programs even offer
investors an opportunity to make money off of the success of integrating
ex-offenders back into the labor market. 299
The U.S. has received guidance from other countries to create
programs which gives ex-offenders opportunities to gain meaningful

This legislation was originally enacted in response to voters approving an amendment to the state's

constitution, which restored voting rights to a staggering number of former felons. Id. Specifically,
Floridians restored the rights of felons who had completed their sentences except for those who were
convicted of murder or a sex offense. Id. The support across the state was extremely high, with sixtyfive percent of voters supporting the amendment. Id. It is clear, the country is moving away from

punishing those who have served their time. Id.
293. N.Y.C. ADMIN. CODE § 8-107 11-a(1) (2015). The Fair Chance Act has declared it to be
unlawful discrimination for an employer to:
(1) Declare, print or circulate or cause to be declared, printed or circulated any solicitation,
advertisement or publication, which expresses, directly or indirectly, any limitation, or
specification in employment based on a person's arrest or criminal conviction; or (2) Make
any inquiry or statement related to the pending arrest or criminal conviction record of any

person who is in the process of applying for employment with such employer or agent
thereof until after such employer or agent thereof has extended a conditional offer of
employment to the applicant.

Id.
294. Michelle Natividad Rodriguez, New York Governor Cuomo Announces FairChance Hiring
for State, NATIONAL EMPLOYMENT LAW PROJECT (Sept. 25, 2015), https://www.nelp.org/blog/newyork-govemor-cuomo-announces-fair-chance-hiring-for-state/.

295.

Id.

296. See Couloute & Kopf, supra note 8.
297. Mayor de Blasio Announces Re-Entry Services for Everyone in City Jails by End of This
Year, CITY OF N.Y. (Mar. 29, 2017), https://wwwl.nyc.gov/office-of-the-mayor/news/187-17/mayor-

de-blasio-re-entry-services-everyone-city-jails-end-this-year#/0

(stating the goal of the improved

services is to "break the cycle of returning to jail for those in City custody by making sure they have
opportunities to learn and grow while in jail, and connecting them with re-entry services.").

298. Id.
299. Paymentfor Success, NONPROFIT FINANCE FUND, https://nff.org/learn/pay-for-success (last
visited Mar. 31, 2021).
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employment. 300 In fact, the United Kingdom had created such a program,
which gave an incentive to investors to contribute. 30 1 The program called
"social impact bonds," allowed investors to invest in a rehabilitation
service for criminals released after serving less than a year. 302 Investors,
including the Rockefeller Foundation, committed $6.6 million with
investors being repaid in full and actually receiving a three percent
return. 303 Social Finance was the nonprofit spearheading the project. 304
The program was somewhat of a risk for investors, as the U.K. Ministry
of Justice was only required to repay investors if the project reduced the
share of ex-convicts committing another crime by at least 7.5%.305 The
group actually assisting with the rehabilitation was called "the One
Service" and provided individuals with support to address mental issues
and assistance finding jobs and living arrangements. 30 6 This investment
solution was hugely successful, reducing the rate of new convictions by
nine percent. 307 In the end it was a win for all, as investors made back
their money and then some, and the recidivism rate was decreased. 30 8
Companies in the U.S., specifically the Nonprofit Finance Fund, took a
similar approach and created Pay For Success (hereinafter "PFS"), which
ties payment for social services to the achievement of positive outcomes
for those communities served. 309 Adopted from the "social impact bonds"
in the U.K., PFS was implemented in 2010, and as of 2017, over twentyfive projects have launched to address many social issues, including
recidivism. 31 0 The hugely successful project provides a win-win for
investors; they make a positive contribution to society, while also
receiving a return profit. 3 11 These programs are another way Wall Street
can help to provide a fair opportunity of employment to ex-offenders,

300. See Katy Scott, Investors Cash in by Keeping Former Convicts Out of Jail, CNN BUSINESS
(Aug. 11, 2017, 7:35 AM), https://money.cnn.com/2017/08/09/investing/convict-rehabilitation-bondpays-out/index.html (detailing the United Kingdom bond program that has begun to gain traction in
the United States).

301.
302.
303.
304.
305.
306.
307.
308.

Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.

309.
310.

NONPROFIT FINANCE FUND, supranote 299.
Id.; see also Scott, supranote 300.

311.

See Scott, supra note 300.
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while also minimizing its contribution to the incredible incarceration
statistics in the U.S. 312
IV. PROPOSED SOLUTION: A MORE RATIONAL "NET"

A. Out With the Old and in With the New
The Exchange Act is long overdue for updating-not only to join the
modern movement of assisting ex-offenders with obtaining meaningful
employment, but also as it currently reads, it does not reflect the intentions
of Congress. 3 13 Changing the statutory language would not only
harmonize federal and state law, but would create the cause of action
Congress intended-protecting American investors by limiting
individuals who have committed securities related crimes from entering
the realm of Wall Street. 3 14
B. ProposedResolution
The Exchange Act should be amended to provide clear guidance with
respect to statutory disqualification, as well as to harmonize state and
federal laws. To accomplish Congress' intent of protecting investors,
section 15(b)(4) of the Exchange Act should be amended to only
encompass securities related crimes. 3 15 Currently, the relevant portions
of section 15(b)(4) reads:
The Commission, by order, shall censure, place limitations on the
activities, functions, or operations of, suspend for a period not exceeding
twelve months, or revoke the registration of any broker or dealer if it
finds, on the record after notice and opportunity for hearing, that such
censure, placing of limitations, suspension, or revocation is in the public
interest and that such broker or dealer, whether prior or subsequent to
becoming such, or any person associated with such broker or dealer,
whether prior or subsequent to becoming so associated ... (B) has been
convicted within ten years preceding the filing of any application for
registration or at any time thereafter of any felony or misdemeanor or of

312. See, e.g., NONPROFIT FINANCE FUND, supra note 299 (discussing the success of the Pay for
Success programs for both investors and ex-offenders).

313.

See discussion supra Section Iv.

314.
315.

See supra Section III.A.
See supra Section IV.A.
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a substantially equivalent crime by a foreign court of competent
3 16
jurisdiction which the Commission finds.

The following should replace the above language to address the
current broad application of felonies and misdemeanors pertaining to all
crimes discussed throughout this Note:
[individual who h]as been convicted, within ten years before filing of
the offering statement (or five years, in the case of issuers, their
predecessors and affiliated issuers), of any felony or misdemeanor: (i)
[i]n connection with the purchase or sale of any security; (ii) [i]nvolving
the making of any false filing with the Commission; or (iii) [a]rising out
of the conduct of the business of an underwriter, broker, dealer,
municipal securities dealer, investment adviser or paid solicitor or
3 17
purchasers of securities.

The above language would reflect what Congress set out to
accomplish initially: "(1) eliminating the unfit from the securities
business; (2) vitalizing certain principles of fair practice; and (3)
3 18
This
encouraging the formation of self-governing associations."
providing
of
movement
modern
language would also align more with the
ex-offenders with a fair opportunity to obtain meaningful employment,
3 19
The rewording of the
and it would assist with lower recidivism rates.
15(b)(4) of the
section
of
application
the
limit
statute as described would
individuals
allow
Exchange Act to only those securities related crimes and
320
like Y to continue working on Wall Street even if convicted of a DUI.
CONCLUSION: THE NEED FOR AN UPDATE

The mass incarceration rate in the United States is alarming and the
highest in the world.3 21 As a result of this, more adults have criminal
322
This not only
records and struggle to find meaningful employment.

316. Securities Exchange Act of 1934, 15 U.S.C. § 78o(b)(4) (2018).
317. Disqualification provisions, 17 C.F.R. § 230.262(a)(1) (2015).

Securities laws are

consistent across the board with a look back period of 10 years, however there is an argument to be

made that this window could be shorter. Bankruptcy laws forgive filings after 7 years. See Experian
Team, Can Accounts Included in Bankruptcy be Deleted?, EXPERIAN, (June 6, 2018), https://
www.experian.com/blogs/ask-experian/can-accounts-included-bankruptcy-deleted/.
318. Walsh, supranote 38, at 1058.
319. See supra Section IV.D.
320.
321.
322.

See supra note 317 and accompanying text.
See EQUAL JUSTICE INITIATIVE, supra note 1.
See supra Section I.A.
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increases the recidivism rate, 323 but also raises concerns of discrimination
for employers. 324 Many states have joined the ban-the-box movement and
have prevented employers by law from asking potential employees about
their criminal background until the interview process is complete. 32 5 Wall
Street is contributing to these statistics and the problem of recidivism
through the application of section 15(b)(4) of the Exchange Act.3 26 While
the Exchange Act was initially implemented to protect the American
Investor from the "banksters of Wall Street," 327 the lack of clarity in the
statute resulted in FINRA interpreting the disjunctive between felony and
misdemeanor to be applicable to all crimes, not just securities related
ones. 328 As a result, individuals like Y have become victim to the wide
net implemented by Wall Street and have become just another statistic. 329
By rewording the statue to encompass only security related crimes,
FINRA would be representing Congress' true intentions and also helping
to give ex-offenders an opportunity to reenter society and contribute in a
meaningful way. 330
Kelly Breslauer*

323.
324.
325.
326.
327.
328.
329.

See supra Section IV.D.
See supra Section IV.B.
See supra Section III.E.
See supra Section II.B-C.
See supra Section H.A.
Securities Exchange Act of 1934, 15 U.S.C.
See supra Section II.C.

330.

See supra Section IH.A-B.

§ 78o(b)(4)

(2018); see supraSection III.A.

* Kelly Breslauer received her J.D. from the Maurice A. Deane School of Law at Hofstra University

&

in May of 2021. Ms. Breslauer served as the Managing Editor of Staff of the Hofstra Labor

Employment Law Journal. She would like to extend her deepest gratitude to Professor J. Scott
Colesanti, and the editors and staff of the Hofstra Labor & Employment Law Journalfor their hard
work on this Note. She also wants to thank her family and friends for their never-ending support, love
and understanding throughout her law school career-this note and the past three years would not

have been possible without each of you.

Published by Scholarly Commons at Hofstra Law, 2021

39

Hofstra Labor & Employment Law Journal, Vol. 38, Iss. 2 [2021], Art. 6
396

HOFSTRA LABOR & EMPLOYMENT LAWJOURNAL

https://scholarlycommons.law.hofstra.edu/hlelj/vol38/iss2/6

[Vol. 38:2

40

